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Daniel X 0" Connell & Valery A, O'Connell )
& on behalf of themselves as members of ¥
Glastonbory Landowners Association, j Copss No. DV-11-114
}
Plaintiff(s), bj
} PLAINTIFFS MOTION(3) REPLY RE;
v. y DISMISSAL OF COUNTERCLAIM
3 12{b}{6) MOTION & 80{(b} MOTION
Glastonbury Landowners Assoctation, Ine. }
& current GLA Board of Directors )
¥
)
)

Defendant(s)

Plaintiffs hereby file this timely reply to Defendanis motion response. On May 17th,
Plaintiffs received Defendants motion “Response Regarding Dismissal of Counterclaim: And
Extension to Answer And Rule S0{B) Motion™ & Rule 12{b)}{6), This pleading postmarked May
15th, indicates the Certificate of Service was fncorrectly marked the 14th,

Defendants did not oppose Plaintiffs’ motion for extension of time to answer the
counderalaim, Also Defendants council joiner motion fom 2012 was granted in 2012 by the
court contrary to their motion response pg. 7 that said, “no joining was necessary,” Thus a joiner
is required,

Reparding Plaintiffs’ Rule 12(b}6) motion, it is wamanted asking fo dismiss that

counterclaim for fatlure to state 5 clalm upon which relief can be granted: which relief (o enjoin
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Phaintiffs from “hling civil Htigation without prior court permission™) is uncenstitutional,
ahsent authority and absent any factual or legal hasis or evidence. Plaintiffy’ Rule 60{h)
motion I8 also warranted to reverse this cowrt’s Aprll 17th Orders {that granted counterclaim
filing the same day it was submitted): such Orders failed to allow opposing pleadings on the
counterclaim motion (as contrary o U.D.C.R., Rule 2(a}); and thereby harmed and unjustly
biased & prejudiced Plaantiffs’ rights to oppose & overcome that counterclabm motion. The Apeil
17tk Orders are also contrary to M.R.Civ.P,, Rale 13(b) &(E) and Rule 15(a}{1}{B) because the
counterelaim did not mature at any time, thus the counterclaim was NOT “wel-founded” but
unjustly brought as frivolous and vexatiouns.

Fir fact, claims for refief are not based on a hypothetical clabm for retief as the Defendants
admitted was the case for the counterclaim; on pg. 8 of their motion response; Defendants state,
“If the Court takes the Board's alfegations that aff of the O'Connells clabms are vexatious
frivolous and/or meritless and that there is threat of future Hrivolous} litigation as true, then the
Board has stated a claim entithed ®© refief” Defendants thenr on pg. 8§ comtradict this their
counterclaim saving, “O'Connelis argue as of today, none of the multitude of cases that they

have fited has proven o be “frivolous™ “vexatious™ or “imeritless,” This is true,” says Defendants,

ALARGIIMENTS AT

Rule 11, M.R.Civ.P,, alfows a cowt to impose sanctions on the “signer” of a pleading, motion or other
paper which is “pot well grounded in fact or warranted by law, or which the signer has interposed for an
improper purpose such as harassment, delay or increase in the cost of litigation.” “Sanctions are
proper only where a suit §s totally frivolous or appears to have been brought for an improper
purpose.” Bee Smith v. Barrett (1990), 242 Mont. 37,43, 788 P2d 324, 328,

should withdraw their suit or face a motion for sanctions, because this Rule 11, MR CivE,

{above) applies to the counterclaim which is not grounded in fact, not warranted under existing
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law or a modification of law, was brought by the GLA for an improper purpese to harass or deny
members right to defend their property “without denial or delay,” caused unnecessary delay,

neodlossly inereased the cost of Htigation & maintained without reasonable cause as follows:

B, Plaintiffs’ Rule 1{bY6) metion: Defendants counterclaim alleged that Plaintiffs 4
complainis filed against Defendants are “frivolous™ “baseless” thus “vexatious.” However,
Defendants motion response on pg. 8 contradicts this atlegation as cited above. Defendants can

not alege this claim after now admitting this clain was NOT found fo be true by a court of law.

Defendants motion response pg. § says, “If one were to take each claim in each [Plaintifi}
complaint as seperate..., then O"Connells have filed anywhere between seven and thirteen
separate “cases” against the Board over the last two years. This is, in part the basis for filing the
vexatious litigation claim against the O’ Connells.”

This Defendant staterent gbove is an absurdity, since cases are not mmbered by ihe
aumber of claims therein. Again only four cases were filed against Defendants which Defendants
admit none were found vexatous. Yet, this absurdity was the basis for Defendants connterclaim.
"Defendants motion response pg. § says, “the threat of future claims shows that the injunction is
necessary.” Defendants motion response pg. 6 says the counterclaim, “arises out of the multitude
of baseless cases filed by the O’Connells... Purthermore, it arises out of statements made by the
O Comnells that they latended to file case after case, until they bankrupted the Board.” Not so.

From ease DV-12-220, Plaintiffs (Feb. 24, 2013) affidavit at ¥ d refuted ever threatening
the Board, much less “bankrupt the Board” or GLA. Nor would O’Connells ever say this,
broauss O Connells have repeatedly suid Gt without the GLA, members would be at the merey

of the county to maintain GLA roads and more, which county roads are some of the worst voads,
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Defendants motion response pg. & also said, the complaint arises out of statements made by the
O Connetls that they intend to file... until they bankrupt the Board” and “the board was not
convinced of the O Connell’s intentions to continue to litigate until shortly after the answer was
fited March 18th}, Therefore the counterclaim matured after the filing of the answer”

This Defendants response above is perplexing and impossible considering the fact that
¥ Connelis had been out of gtate since January and only returned in May; just 6 days before the
counterclaim was filed. The O"Connells made no statements to the Board sinee Iast year, and any
such cladms about what the O’ Connells may have said was NOT said by the O Comnells. Other
than one email (Hxhibit AA attached regarding GLA's hilling ervor), Plaintiffs-the O’ Connelis
have had no divect contact at all with the GLA Board since Dec. 2012, Which meany that the

Board’s counterclaim is a falsity or hearsay, not first hand reports as rules of evidence requires.

Again, there has been NO finding by the court of “frivolons” *vexations” or “baseless”

claims by Plaintiffs, for which counterclain was made sbsent any court finding. Defendants
sounterclaim requesting injunctive relief thus fails to demonstrate sither irreparable harm a5
required under Title 27; nor a likelihood of succeeding on the merits, as the counierclaim fails {0
present any evidence suggesting the presence of “frivelous™ “vexatious™ "baseless™ complaints.
Ploutte v Stare, 2003 MT 62,9 8, 314 Mont. 413, 9 8, 66 P.34d 316, 4 A court should not dismiss
a complaint for failure to state a claim unless it appears beyond doubt that the plaintiff can prove
0o et of facts in support of his claim that would entitle him to velief. Ploufie v State, 2003 MT
62,98, 314 Mont, 413, 9 8, 66 P.3d 316, 98, The district court's determination that a complaint
failed to state a claim is a conclusion of law. Plouffe, 9 8.
“A complaint must state something more than facts which, at the most, would breed only a
suspicion that plaintiffs have a right to relief. Liberality does not go so far as to excuse omission
of that which Is matertal and necessary in order to entitle relief”Maney v Louisiona Pectfic
Corp., 2000 MT 366, % 28, 303 Mont. 398, § 28, 15 B3d 962, Y 2R,

Pefendants comnterclaim does not meet this eriteria in these high court rulings above,

sinee the counterelaim is absent any facts, and void of that which is material and necessary to
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demonstrate that they're entitled to relief; also void of any facts whatsoever that would sustain a
claim or suspicion of such claim of “frivolous” “haseless” or “vexatious” complaints by
Phaintiffs. The facts show this clalm is merely a hypothetical claim, which hypothesis is the sole
basis of Defendants counterclaim (% 31) relief’ to enjoin or restrain Plaintifffmembers from
“filing civil litigation without prior court permission” thereby to somehow prevent FUTURE
“frivolous™ lawsuils.

Defendants response pg. 9 says authority is “granted within many courts” for the counterclaim
rehief (to enjoin Plaintiffs from “filing civil litigation without prier court permission”} and “in
Mortana within Grenz v Five & Cas. of Comnecticat, 2001 MT.8, 304 Mont.83, (8 P3d 994. ...
[because] Grentz eould not file any appeals until he paid some fines.” But this Grenz case ruling
only had to do with }imiting frivolous appeals until fines were paid, thus this case has nothing fo
do with the case at hand to imit complaint filings.

Montana has no legal authorities in place to prevent filings of frivolous complaints for
non-state claims; nor does any other siate without prior determination by a court that such claims
were “frivolous.” This is key, because none of Plaintiffs pleadings have ever been determined as
unjustly filed or "frivolous.” Buch conclusion is considered 1o be a serions measure and ravely

occurs even fn the four states having such riles; such as California Code of Civil Procedure, §

391(b) ‘requiring at least 5 of the pro se Hiigant eases over o 7 year period te be finally
determined adverse and unjustly filed against the Dejendant and based upon the same or

substartially similar facts, fransaction, or occarrence.’

Contrary to this California law and opinion, none of Plaintiffs 4 case pleadings have ever
been determined as unjustly filed or”baseless™ or "frivolous,” and Plaintiffs 4 cases against
Defendants do not involve the same subject matter or same olabms. Defendants motion response

is in ervor to say Plaintiffs 4 complaints & claims are the same just because the complaints are
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breach of contract ﬁiﬁtimﬁ relating to governing documents. In fact, Defendants motion response
pg. 8 admifs they are “separate claims.” Also, all 4 complaint claims filed against Defendants
vary based on unigue and separate Defendant actions, separate contract vielations that matured at
separate imes after each of the previous cases were answered, thus necessitating filing new cases
s the claims matured; and only after the GLA Defendant Board repeatediy refused fo self-

correet their multiple contract violations and abuse of authority.

Thus even under striet California law {(above), Defendants eounterclaim would be
dismissed; wherefore Defendants countersuit alleging Plaintiff cases are “fivolous™ “baselesy”
claims is itself a frivolous or vexatious claim, since such claim was brought without sufficient

grounds for winning as contrary 10 the established facts of Plaintiffs cases, as follows:

1. the Supreme Court raled that this case at hand had merit, 2. the DV-11-193 case was seitled
ont of court denying Defendants counterclaim; 3. Plaintiffs also won all their claims for refief
m that case {193) 4. within two other remaining cases, DV-12-164 and DV-12-220,
Defendants gave no defense regarding any “frivolous™ claims therein; 5. and defendants failed
to dismiss those cases or failed fo file 2 motion o dismiss; 6. also sbsent affidavit, Defendant's
counterclaim falsely asserts Plaimiffs threatened future sults thereby 1o “bankrupt the GLA

{(*Note: The O'Connells never said this since they wore out of staie proving this to be
hearsay and sheuld be stricken from the record. See case DV-12-220 affidavit (% d),)

Justice so requires GRANTING Plaintitfs’ Rule 12(b¥6) motion to dismiss the
counterclaim/motion as unconstitutional, absent authority nor material facts/evidence, as follows:

1. Defendant’s counterclaim is absent any supporting legal basis; 2. counterclaim gives no
affidavit nor facts in support, 3. the counterclaim denies Plaintiffs’ constitutional rights (M.
Article H, pait 3 -- right to protect property and defend liberties & Axt. I, pait 16 -- tight 1o
administrative justice ... “without denial or delay™), which is Plaintiffs’ compulsory right &
elearly not 2 elaim upon which relief can be granted; 4. its absent any claims for which relief can
be granted because Montana has no legal authorities in place to prevent filings of frivolous civil
complaints: and the counterclaim {lo enjoin Plaintiffs from “filing civil litigation without prior
cowt permission”) is unconstitutional, & confrary fo established facts of Piaintiffs cases (above).
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€.  Plaintiffy’ Rule 68 metion: Defondant’s answer (pg.l opposing this rule 60 motion}
mistakenly claims that courls authority to grant the counterclaim motion was found under
V.D.CR., Rule Z(b} having to do with “Failure to File Briefs” This Rule 2(b) clearly Is not
applicable here, because the April 17th Order granted the counterclaim motion the same day it
was filed BEFORE any opposing answer brief conld be filed by Plaintiffs,

instead, the Orders failed to allow opposing pleadings on the counterclaim motion, ag
contrary to U.D.C.R., Rule 2(a); and thereby harmed and unjustly biased & prejudiced Plaintiffs’
rights 1o oppose & overvome that counterclaim motion.

Defendant’s answer (pg.2) also mistakenly claims that courts authority to grant the
counterclaim motion was found under MLR.Civ.E, Rule 13{¢) that says:

MR.CivP, Rule 13{e) “Counterclaim Maturing or Acquired affer Pleading, The court may
permit g party to file 2 supplemental pleading asserting a counterclaim that matured or was
acquired by the party after serving an earlier pleading.”

Piaintiffs arguments show that pursuant to MT. Supreme Court Order (April 26, 2011)
Conunittee Notes, “Abrogation of Rule 13{D) establishes Rule 15 as the sole wle governing
amendment of a pleading to add a counterclaim” which means Rule 15 goverss or limits Rule
13, not o wholly eliminate it as Defendants falsely claimed (pg.3).

In fact as Plaintiffs motion said, the counterclaim is comirary o Rule 13e) above,
because the counterclaim did NOT muture after the Amended Complaint fited March 18th. Thig
is beecause the counterclaim can not mature, unless one of the four Plaintilf complaints in
question was previously proven “frivolous” which never happened. So lacking material facts of
any previous “frivolous”™ cases, Defendants counterclain: s thus pot mature; and based solely on

inadmissible hearsay and on a hypothetical claim for relief as the Defendants admitted {pg. 8),
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There is simply no proof of any “Rivolous” cases or pleadings regarding Plaintiffs 4
vases against the GLA. Therefore Justice so requires GRANTING Plaintiffs’ Rule 60(h} motion
oy reverse this cowrt™s April 17th Orders;

1, that unjustly granted the counterclaim motion filing the same day it was submitted; 2. and such
Orders failed to allow opposing pleadings on the counterclaim metion; 3. as confrary fo
U.D.C.R., Rule 2(a}); 4. and thereby harmed, unjustly biased & prejudiced Plaintiffs’ rights to
oppose & overcome that counterclaim motion; 5. the April 17th Orders are also contrary to
Rule 153¢a%2) a5 unjust and contrary to MUR.Civ.P, Rule 13(b} &(E) because the counterciaim
did not mature AFTER the answer to the counterclaim, because there are no previous
“frivolous” cases and based solely on 8 myth as hearsay.

Plaintiffs’ Rule 12(b)(6) motion* and Rule 60 motion are thus warranted fo digmiss that
unconstitutional, fiivolous, vexatious, wmipe counterclaim being absent any material facts,
evidence or authority, & based on a hypothetical elaim for relief which relief ean not be granted.

{* Defendants counterclaim failed fo present any evidence which sugpesied the presence

of “vexatious or frivolous” complaints, thus matters outside these pleadings need not be
considered to grant Plaintiffs Rule 12(bX6) motion.}

Re&:?jubmiﬂﬁé this 315t day of May, 2013, % é}q/
< / ,fﬁlj;) i ¢ ~
Sig: 4 ./ Me,/; K o Signed: ; 24

Daniel O'Connell Valery Connell

Certificate of Berviee

A true and correct copy of forgoing document(s} were sent to the foliowing parties via
first class maill on this same day to:

7 Ly L
sl Floal Gtk bk of Goun Mlanah Griffty
414 E. Callender St. 1184 N. 15th St. Sulte #4
Livingston, ML 55047 Bozeman, Mt 58715
Hon. Judge David Cybulsid Browr Law Firm, PC.
573 S Caryon Rd. 315 N. 24th St. (PO Drawer 849)
Plemywood, Mt EQE? 0} {, Billings, MT. 59133-{}849
B Vet By: oy 7 W
Danie! O'Connelf Valery O'Cdhnell
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AGUT B, R e B

Dage GLA Board,

The GLA sssessmeni billing slalemenis sant out 1o soveral landownsrs on of sbout Aptit 12,2018
waa apparanty billed incarractly.

Finance charges assessad for late paymenis should be bilied only for the guarterly assessmarnt
amount due, which is from Jan. through March pursuant io GLA Covenant 11 03 below. Howevet, the
GLA sent out billing statements that charged incorrect finance charges on the entire annuat
assessment amount, instead of the quatterly assessment amount. In other words, landowners have the
option to pay quarterly assessments, o only the unpaid guartery sseessment amount can be charged
tinancefinterest charges.

Eor example, our assesstnent bil shﬁw& an $18.18 finance charge tom Jan, through warch, 2013 and
anoitier interest chargs of $7.48 for & total of $55.55 fiom Jan. through March 2013, This amoun.

&8 78 not $25.66. $25.46 finance chargss do not rellect 1,5% interest and 5% of the
guarterly assessment shown below for Jan.-March:

Annual assessment total $572 {minus $30 balance forward) ------------- $542

Quarierly assessment Jan.-March {1/4th of $542} 135

59 finance charges on unpaid quarterty assessment (5% of $135) ~—- $8.75

1 5% interest charge of unpaid guarterly assessiment(1.6% of $136) - $2.03

shotig oe

Please comrect our billing staiement o reflect & 78 finance/interest charges above. Statements sent
out this April to other fandowners for unpaid assessments shoutd fikewise be conected to refled
financedinterest charges based on gquarterly assesament amounts, not based on the annual amount.

Sincerely,

Val O'Cornelt

PO Box 77

Emigrant, MT. 58027

p.5. Also we still have not received GLA receipis and expenditure reporis (and check detalls) for e
iast 2 yoars noy GLA meeting mindes; which we havet tedly requested (now part of lawsasit DY-
11-114). Please mail us copies of such requested documents immediately,

GiA Covenant 11.03. Annual Cormmunily Assessment. Each Landowner shall pay an annual
community assessment {the ssrnnual assessment”} to the Association ... The annual assessment shall
be payable either annually on of before January 31 or quarterly in four equal increments on of hefore
January 31, Apri 30, July 31 and Qotober 31 of each year.

11.08. Effect of Nonpayment of Assessment. if any assessment i8 not paid by midnight on the dale
wher due, then such assessmert shall hecome delinquent and shall, together with any interest
thereon, become a continuing fien on the parcel whick shalf rurt with the fand, if the assessment
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